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INTRODUCTORY NOTE

The Commander's Handbook on the Law of Naval Operations (Naval
Warfare Publication 9, 1987) replaced Law of Naval Warfare (Naval
Warfare Information Publication 10-2, 1955). With Revision A
(1989), NWP 9 has also been adopted by the U.S. Marine Corps as
Fleet Marine Force Manual (FMFM) 1-10. Unlike its predecessor,
NWP 9 contains no reference to sources of authority for state-
ments of relevant law. This approach was deliberately taken for
ease of reading by its intended audience -~ the operational
commander and his staff. The Annotated Supplement has been
prepared to support the more in-depth requirements of Navy and
Marine Corps judge advocates.

Although prepared under the direction of the Judge Advocate
General, in conjunction with the Naval War College, the Annotated
Supplement is not an official publication of the Department of
the Navy or the U.S. Government.

The text of The Commander's Handbook is set forth verbatim in
plain type face. Annotations appear as footnotes numbered
consecutively within each chapter and are presented in bold face
type for ease of recognition as new material. 1Insofar as they
remain valid, the notes to Law of Naval Warfare, NWIP 10-2, have
been incorporated into these annotations. Supplementary text is
identified by a prefatory note; each numbered paragraph begins
with the letter "s". Supplemental illustrations are identified
as Supplement Figures (SF), Supplement Tables (ST), -and
Supplement Annexes (SA). A table comparing provisions of NWIP
10~2 and NWP 9 has been inserted before the Index.

FH) Hoee

E. D. STUMBAUGH
Rear Admiral, JAGC, U.S. Navy
Judge Advocate Genpral
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PREFACE
SC lt’E

This publication sets out those fundamental principles of international and domestic
law that govern U.S. naval operations at sea. Part I, Law of Peacetime Naval Operations,
provides an overview and general discussion of the law of the sea, including definitions and
descriptions of the jurisdiction and sovereignty exercised by nations over various parts of
the world’s oceans; the international legal status and navigational rights of warships and
military aircraft; protection of persons and property at sea; and the safeguarding of national
interests in the maritime environment. Part II, Law of Naval Warfare, sets out those
principles of law of special concern to thie naval commander during any period in which
U.S. naval forces are engaged in armed conflict. Although the primary emphasis of part
Il is upon the rules of international law concerned with the conduct of naval warfare,
attention is also directed to.relevant principles and concepts common to the whole of the
law of armed conflict. i =

PURPOSE

This publication supersedes NWIP 10-2, Law of Naval Warfare.! It is intended for
the use of operational commanders and supporting staff elements at all levels of command.
It is designed to provide officers in command and their staffs with an overview of the rules
of law governing naval operations in peacetime and during armed conflict. The
explanations and descriptions in this publication are intended to enable the naval
commander and his staff to comprehend more fully the legal foundations upon which the
orders issued to them by higher authority are premised and to understand better the
commander’s responsibilities under international and domestic law to execute his mission
within that law. This publication sets forth general guidance. It is not a comprehensive
treatment of the law nor is it a substitute for the definitive legal guidance provided by judge
advocates and others responsible for advising commanders on the law.

1 A table of comparable provisions in NWIP 10-2 and NWP 9 may be found preceding
the Index.

2 Although The Commander’s Handbook on the Law of Naval Operations is a
publication of the Department of the Navy, neither The Handbook nor its annotated
supplement can be considered as a legislative enactment binding upon courts and tribunals
applying the rules of war. However, their contents may possess evidentiary value in matters
relating to U.S. custom and practice. See The Hostages Trial (Wilhelm List et al), 11 TWC
1237-38, 8 LRTWC 51-52 (U.S. Military Tribunal, Nuremberg, 8 July 1947-19 Feb. 1948);
The Peleus Trial, 1 LRTWC 19 (British Military Ct.,, Hamburg, 1945); The Belsen Trial, 2
LRTWC 148-49 (British Military Ct., Luneburg, 1945); The Abbage Ardenne Case (Trial of
Brigadefurher Kurt Meyer), 4 LRTWC 110 (Canadian Military Ct., Aurich, Germany, 1945).

(continued...)




Officers in command of operational units are encouraged to utilize this publication
as a training aid for assigned personnel.

APPLICABILITY

Part I-of this publication is applicable to U.S. naval operations during time of peace.
Part i applies to the conduct of U.S. naval forces during armed conflict, It is the policy
of the United States to apply the law of armed conflict to all circumstances in which the
armed forces of the United States are engaged in combat operations, regardless of whether
such hostilities are declared or otherwise designated as "war."> Relevant portions of Part
IT are, therefore, applicable to all hostilities involving U.S. naval forces irrespective of the
character, intensity, or duration of the conflict. Part II may also be used for information
and guidance in situations in which the U.S. is a nonparticipant in hostilities involving other
nations.

RULES OF ENGAGEMENT (ROE)

The Joint Chiefs of Staff and the commanders of the unified and specified
commands, . hin their areas of responsibility, have the authority to exercise the right of
national ...-defense and declare forces hostile. Incident to this authority, the commanders
of the unic. =" and specified commands may issue directives, e.g., rules of engagement, that
delineate '+ circumstances and limitations under which the forces under their command
will initiate and/or continue engagement with other forces encountered. These directives
are definitive within the commander’s area of responsibility. This publication provides
general information, is not directive, and does not supersede guidance issued by such command-
ers or higher authority.

2(,..continued)

In the course of these cases, the question of the status of such official publications and the
British and U.S. military manuals arose on various occasions. Although the courts
recognized these publications as "persuasive statements of the law" and ncted that, insofar
as the provisions of military manuals are acted upon, they mold state practice, itself a
source of international law, it was nevertheless stated that since these publications were not
legislative instruments they possessed no formal binding power. Hence, the provisions of
military manuals which clearly attempted to interpret the existing law were accepted or
rejected by the courts in accordance with their opinion of the accuracy with which the law
was set forth, NWIP 10-2, para, 100 n.1; KM 27-10, para. 1; 15 LRTWC, Digest of Law and
Cases 21-22,

* DOD Directive 5100.77, implemented for the Department of the Navy by SECNAV-
INST 3300.1A, para. 4a, Similar directions have been promulgated by the operational
chain of command, e.g, MJCS 59-83, 1 June 1983; USCINCLANTINST 3300.3A;
CINCPACFLTINST 3300.9.




INTERNATIONAL LAW

For purposes of this publication, international law is defined as that body of rules
that nations consider binding in their relations with one another. International law derives
from the practice of nations in the international arena and from international agreements,
International law provides stability in international relations and an expectation that certain
acts or omissions will effect predictable consequences. If one nation violates the law, it may
expect that others will reciprocate. Consequently, failure to comply with international law
ordinarily involves greater political and economic costs than does observance. In short,
nations comply with international law because it is in their interest to do so. Like most
rules of conduct, international law is in a continual state of development and change.5

Practice of Nations. The general and consistent practice among nations with respect
to a particular subject, which over time is accepted by them generally as a legal obligation,
is known as customary international law. Customary international law is the principal
source of international law and is binding upon all nations. (See also paragraph 5.4.1.)

International Agreements. An international agreement is a commitment entered into
by two or more nations which reflects their intention to be bound by its terms in their
relations with one another. International agreements, whether bilateral treaties, executive
agreements, or multilateral conventions, bind only those nations that are party to them or
that may otherwise consent to be bound by them® To the extent that multilateral

4 Article 38 of the Statute of the International Court of Justice provides that, in
adjudicating disputes brought before it, the Court shall apply international agreements,
custom (as evidence of a genéral practice accepted as law), yeneral principles of law
recognized by civilized nations, decisions of national and international courts, texts on
international law, and (where the parties to the dispute agree) general principles of equity.
The Statute is set forth in chapter 5 of AFP 110-20. Walker, The Sources of International
Law and the Restatement (Revised) Foreign Relations Law of the United States, 37 Nav.
L. Rev. 1 (1988) provides a comprehensive, yet basic, analysis of the sources of internation-
al law and their impact on the municipal law of the United States.

Countries are generally called "states" in international law, To avoid confusion with the
states of the United States, the term "nation" is used in this publication to include
countries and states in the international law sense of the term.

5 This distinction is expanded upon in Joyner, The Reality and Relevance of
International Law, in Kegley & Wittkopf, The Global Agenda: Issues and Perspectives
186-97 (2d ed. 1988).

6 The particular name assigned to the arrangement, e.g,, treaty, executive agreement,
memorandum of understanding, exchange of notes or letters, technical arrangement or
plan, does not alter the fact that it is an international agreement if the arrangement falls
within this definition of international agreement, Procedures within the U.S. Government

3 (continued...)




conventions of broad application codify existing rules of customary law, they may be
regarded as evidence of international law binding upon parties and non-parties alike.

U.S. Navy Regulations. U.S. Navy Regulations, 1973, require U.S. naval commanders
to observe international law. Article 0605, Observance of International! Law, states:

At all times a commander shall observe, and require his command to observe,
the principles of intermational law. Where necessary to fulfillment of this
responsibili?r, a departure from other provisions of Navy Regulations is
authorized,

6(...continued) '

for negotiating international agreements may be found in State Department, DOD and
Navy regulations which impose stringent controls on the negotiation, conciusion and
forwarding of internativiial agreements by organizational elements of the Department of
the Navy. Those requirements are set forth in 22 C.F.R. part 181; DOD Directive 5530.3,
Subj: International Agreements, 11 June 1987. Implementing Navy instructions include
SECNAY Instruction 5710.25 (series), Subj: International Agreements; OPNAV Instruction
§710.24, Subj: Intez aational Agreements Na ., Procedures; and OPNAYV Instruction 5710.25,
Subj: International Agreements OPNAV Procedures. Questions regarding the definition
and processing of international agreements should be referred to the Office of the Chief
of Naval Operations (OP-616) or the Office of the Judge Advocate General {Code 10).

7 Vienna Convention on the Law of Treaties, arts. 1, 26 & 38, AFP 110-20, chap. 7.

8 UCM), article 92, provides that a violation of a lawful general regulation, such as
article 0605, Navy Regulaticas, 1973, is punishable by court-martial.




PART I

Law of Peacetime Naval Operations

Chapter 1 -- Legal Divisions of the Oceans and Airspace

Chapter 2 -- International Status and Navigation of
Warships and Military Aircraft

Chapter 3 -- Protection of Persons and Property at Sea

Chapter 4 -- Safeguarding of U.S. National Interests in
the Maritime Environment



CHAPTER 1

Legal Divisions of the Qceans and Airspace
1.1 INTRODUCTION

The oceans of the world traditionally have been classified under the broad headings
of internal waters, territorial seas, and high seas. Airspace has been divided into national
and international airspace.l In recent years, new concepts have olved, such as the
exclusive economic zone and archipelagic waters, which have dramatically expanded the
jurisdictional claims of coastal and island nations over wide expanses of the oceans
previously regarded as high seas. The phenomenon of expanding maritime jurisdiction and
the rush to extend the territorial sea to 12 nautical miles and beyond were the subject of
international negotiation from 1973 through 1982 in the course of the Third United Nations
Conference on the Law of the Sea. That Conference produced the 1982 United Nations
Convention on the Law of the Sea (1982 LOS Conventlon) Although not signed by the

1 Space, or outer space, begins at the undefined upward limit of national or

international airspace and extends to infinity. That undefined point of demarkation
between airspace and outer space is generally regarded as occurring at that yet to be
determined point where the atmosphere is incapable of sustaining aerodynamic flight and
where artificial satellites cannot be sustained in orbit. Christol, The Modern International
Law of Outer Space 522-33 (1982) and Fawcett, Outer Space: New Challenges to Law and
Policy 16-17 (1984).

2 The i$82 United Nations Convention on the Law of the Sea, opened for signature
10 December 1982, U.N, Do¢. A/CONF. 62/122 (1982), is reprinted in chapter 36 of AFP
110-20 (Navy supplement), and 21 Int’l Leg, Mat’ls 1261 (1982).

Each country has its own preference for maximizing the benefits of its relationships with
the sea. Those without a strong maritime history tend to see their interests more
exclusively as coastal nations than inclusively with the international community favoring
maritime navigation and overflight, Alexander, Navigational Restrictions 8. The interests
of the United States reflect that apparent dichotomy: as a coastal nation the United States
seeks to exploit its fisheries resources and offshore oil deposits; as a maritime power the
United States is dependent on unencumbered navigation and overflight routes throughout
the world and in outer space. Negroponte, Who Will Protect Freedom of the Seas?, Dep’t
St. Bull,, Oct. 1986, at 42. However, an approach reflecting the inclusive interests of the
international commumty actually benefits all nations, since the fundamental importance

nf tha noannc lin wthan al and wanannanhla annnce ta tham fav all naél | & PN Py nnr\'l
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Review, 18 J. Mar. L. & Comm, 150-51 (1987).

An understanding of the historical development of the law of the sea is necessary to
appreciate the evolutionary nature of international law generally and the importance the

(continued...)
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United States and not yet in formal effect, the provisions of the 1982 LOS Convention
relating to navigation and overflight codified existing law and practice® and are considered

2(...continued)
actions and inactions of governments, including their navies, have in establishing and
losing rights. That development is summarized in Annex AS1-1.

3 At mid-1989 there are about 170 nations, including 30 that are land-locked. Over
half of the 170 nations achieved independence within the past 45 years. Many of them have
struggling economies, some have problems of internal or external stability, and only a few
have histories of strong maritime development. 159 nations signed the 1982 LOS
Convention; at 27 March 1989 only 40 nations (including 3 land-locked countries, but no
major maritime power) have agreed to be bound by its provisions once it enters into force.
A list of those nations may be found in Table ST1-1. Sixty ratifications are necessary to
bring the Convention into force. Future actions of coastal and island nations will, of
course, affect the content of the international law of the sea. See paragraph 2.6 below.

The United States’ view of the rights and duties of non-parties to the LOS Convention is
set forth in its 8 March 1983 statement in right of reply, 17 LOS Official Records 243,
Annex AS1-2,

4 Reference is made in succeeding notes both to the 1982 LOS Convention and its
antecedent provisions in the 1958 Geneva Conventions. Convention on the Territorial Sea
and Contiguous Zone, dore 29 April 1958, 15 U.S.T. 1606, T.L.A.S. No. 5639, 516 U.N.T.S.
205 (entered into force 10 September 1964); the Convention on the High Seas, done 29
April 1958, 13 U.S.T. 2312, T.LA.S. No. 5200, 450 U.N.T.S. 82 (entered into force 30
September 1962); and Convention on the Continental Shelf, done 29 April 1958, 15 U.S.T.
471, T.I.A.S. No. 5578, 499 U.N.T.S. 311 (entered into force 10 June 1964). While only the
1958 High Seas Convention purported to have codified the law of the high seas as it existed
in 1958, many provisions of the Territorial Sea and Continental Shelf Conventions have
generally come to be considered to reflect the customary law of the sea, The Convention
on Fisheries and Conservation of the Living Resources of the High Seas, done 29 April
1958, 17 U.S.T. 138, T.L.A.S 5969, 559 U.N.T.S. 285 (entered into force 20 March 1966) has
not had simiiar acceptance. Copies of these conventions are contained in chapter 36, AFP
110-20. The nations party to-these conventions are listed in Table ST1-2.
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TABLE STI1-1
RATIFICATIONS OF THE 1982 UN CONVENTION ON THE LAW OF THE SEA

As of 27 March 1989, the following nations had deposited their instrumens of ratification or accession:

Coastal or Island Nations

Antigua and Barbuda

Dates of Ratification

2 February 1989

Bahamas 29 July 1983
Bahrain 30 May 1985
Belize 13 August 1983
Brazil 22 December 1988
Camcroon 19 November 1985
Cape Verde 10 August 1987
Cuba 15 August 1984
Cyprus 12 December 1988
Egypt 26 August 1983
Fiji 10 December 1982
Gambia 22 May 1984
Ghana 7 June 1983
Guinea 6 September 1985
Guinca-Bissau 25 August 1986
[ccland 21 June 1985
Indonesia 3 Fcbruary 1986
Iragq 30 July 1985

Ivory Coast 26 March 1984
Jamaica 21 March 1983
Kenya 2 March 1989
Kuwait 2 May 1986
Mexico 18 March 1983

Namibia (UN Council for)
Nigeria

18 April 1983
14 August 1986

Philippines 8 May 1984

Saint Lucia 27 March 1985
Sao Tome and Principe 3 November 1987
Senegal 25 October 1984
Sudan 23 January 1985

Tanzania, United Republic of

30 Scptember 1985

Togo 16 April 1985
Trinidad and Tobago 25 April 1986
Tunisia 24 April 1985
Yemen, South (PDRY) 21 July 1987
Yugoslavia 5 May 1986
Zaire 17 February 1989
Land-Locked Nations Dates of Ratification
Mali 16 July 1985
Paraguay 26 September 1086
Zambia 7 March 1983
Sources: 12 UN Law of the Sea Bulletin (Dec. 1988); UN LOS Office.
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TABLE ST1-2

RATIFICATIONS OF 1958 LOS CONVENTIONS

Convention on the territorial sea and con-
tiguous zone. Done at Geneva April 29,
1958; entered into force September 10,
1964,

15 UST 1606; TIAS 5639; 516 UNTS 20%.
States which are parties:
Ausiraliat

Belgium

Bulgaria?

Byelorussian Soviet Socialist Rep.?
Cambodia

Czechoslovakia?

Denmark!

Dominican Rep.

Fijit

Finland )

German Dem. Rep.?

Haiti |

Hungary?

Israel! *

ftaly?

Jamaica

Japan!

Kenya

Lesotho

Madagascar?

Malawi

Malaysia

Maita

Mauritius

Mexico?

Netherlands!

Nigeria

Portugal®

Romania?

Sierra Leone?

Solomon Is.

South Africa

Spain®

Swaziland

Switzerland

Thailand'®

Tonga!

Trinidad & Tobago

Uganda

Ukrainian Soviet Socialist Rep.?
Union of Soviet Socialist Reps.?
United Kingdom!

United States!

Venezuela?

Yugoslavia

NOTES:
1 With a statement.
2 With reservation.
3 With a declaration.

Source: U.S. Dep't of State, Treaties in Force, 1 Jan. 1989.

Convention on the high seas. Done at
Geneva April 29. 1958; entered into force
September 30, 1962.

13 UST 2312; TIAS 5200; 450 UNTS 82.
States which are parties:
Afghanistan

Albana! 2

Australia®

Austria

Belgium

Bulgaria' ?

Burkina Faso
Byelorussian Soviet Socislist Rep.! ?
Cambodia

Central African Rep.
Costa Rica

Cyprus ;
Czechosiovakia!
Denmark?

Dominican Rep.

Fiji?

Finland

German Dem. Rep.! ?
Germany, Fed. Rep.? ¢
Guatemala

Haiti

Hungary! ?

Indonesiat

Israel®

Italy

Jamaica

Japan®

Kenya

Lesotho

Madagascar?

Malawi

Malaysia

Mauritius

Mexico?

Mongolia® 2

Nepal

Netherlands®

Nigeria

Poland* ?

Portugal®

Romania! 2

Sencgal

Sierra Leone

Solomon Is.

South Africa -

Spain®

Swaziland

Switzerland

‘Thailand?

Tonga?

Trinidad & Tobago
Uganda

Ukrainian Soviet Socialist Rep.!?
Union of Soviet Socialist Reps.' ?
Untted Kingdom?
Unii.d States?
Venezuela

Yugoslavia

NOTES:
' With reservation.
3 With declaration,
3 With a statement.
¢ Applicable to Berlini (West),




TABLE ST1-2

Convention on the continental shelf. Done
at Geneva Apnl 29, 1958; entered into
force June 10, 1964.

15 UST 471; TIAS 5578; 499 UNTS 311.
States which are parties:
Albania

Australia

Bulgaria

Byelorussian Soviet Socialist Rep.
Cambodia

Canada' ¢

China (Taiwan)??

Colombia

Costa Rica

Cyprus

Czechoslovakia

Denmark

Dominican Rep.

Fiji¢

Finland

France!?

German Dem. Rep.

Greece?

Guatemala

Haiti

Israel

Jamaica

Kenya

Lesotho

Madsgascar

Malawi

Malaysia

Maita

Mauritius

Mexico

Netherlands*

New Zealand

Nigeria

Norway*

Poland

Portugal

Romania

Sierra Leone

Solomon Is.

South Africa

Spain‘ 4

Swaziland

Sweden

Switzerland

Thailand*

Tonga*

Trinidad & Tobago

Uganda

Ukrainian Soviet Socialist Rep.
Union of Soviet Socialist Reps.
United Kimgdom*

United States*

Vesniezuela?

Yugoslavia? ¢

NOTES:

} With declaration.

2 With reservation.

3 See note under CHINA (Taiwan) in
bilateral section.

¢ With a statement.

(cont'd)

Convention on fishing and conservation of
living resources of the high seas. Done at
Geneva April 29, 1958; entered into force
March 20, 1966.

17 UST 138; TIAS 5969; 559 UNTS 285.
States which are parties:
Australia

Belgium

Burkina Faso

Cambodia

Colombia

Denmark!

Dominican Rep.

Fiji

Finland

France

Haiti

Jamaica

Kenya

Lesotho

Madagascar

Malawi

Malaysia

Mauritius

Mexico

Netherlands

Nigeria

Pcrtugal

Sierra Leone

Solomon Is.

South Africa

Spain?

Switzerland

Thailand

Tonga

Trinidad & Tobago
Uganda

United Kingdom?
United States?
Venezuela

Yugosiavia

NOTES:
1 With reservation.
2With a statement.
$With an understanding.




by the United States to reflect customary international law.’
1.2 RECOGNITION OF COASTAL NATION CLAIMS
In a statement on U.S. oceans policy issued 10 March 1983, the President stated:

First, the United States is prepared to accept and act in accordance with
the balance of interests relating to traditional uses of the oceans -- such as
navigation and overflight. In this respect, the United States will recognize the
rights of other States in the waters off their coasts, as reflected in the [1982
LOS] Convention, so long as the rights and freedoms of the United States
and others under international law are recognized by such coastal States.

Second, the United States will exercise and assert its navigation and
overflight rights and freedoms on a worldwide basis in a manner that is
consistent with the balance of interests reflected in the Convention. The
United States will not, however, acquiesce in unilateral acts of other States
designed to restrict the rights and freedoms of the international community
in navigation and overflight and other related high seas uses.®

The legal classifications ("regimes") of ocean and airspace areas directly affect naval
operations by determining the degree of control that a coastal or island nation may exercise
over the conduct of foreign merchant ships, warships, and aircraft operating within these
areas. The methods for measuring maritime jurisdictional claims, and the extent of coastal
or island nation control exercised in those areas, are set forth in the succeeding paragraphs

S Malone, Freedom and Opportunity: Foundation for a Dynamic National Oceans
Policy, Dep’t St. Bull,, Dec. 1984, at 77. Compare the President’s Ocean Policy Statement
of 10 March 1983, paragraph 1.2 below, Annex AS1-3 and 2 Restatement (Third), Part V
Introductory Note, at 5-6 ("many of the provisions of the [1982 LOS] Convention follow
closely provisions in the 1958 conventions to which the United States is a party and which
largely restated customary law as of that time. Other provisions in the LOS Convention
set forth rules that, if not law in 1958, became customary law since that time, as they were
accepted at the Conference by consensus and have influenced, and came to reflect, the
practice of states, . . . Thus, by express or tacit agreement accompanied by consistent
practice, the United States, and states generally, have accepted the substantive provisions
of the Convention, other than those addressing deep sea-bed mining, as statements of
customary law binding upon them apart from the Convention. . .. In a few instances,
however, there is disagreement whether a provision of the Convention reflects customary
law, ., ., Some nrovisions of the Convention, notably those accepting particular arrange-
ments for settling disputes, clearly are not customary law and have not been accepted by
express or tacit agreement.")

6 See Annex AS1-3 for the full text of this statement.
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of this chapter.7 The DOD Maritime Claims Reference Manual (DoD 2005.1-M) contains
a listing of the ocean claims of coastal and island nations.®

1.3 MARITIME BASELINES

The territorial sea and all other maritime zones are measured from baselines. In
order to calculate the seaward reach of claimed maritime zones, it is first necessary to
comprehend how baselines are drawn.”

7 Figure SF1-1 illustrates the several regimes. International navigation and overflight
and the conduct by coastal and island nations in those areas are discussed in chapter 2
below.

8 The MCRM provides a description of the nature of the various claims and includes
a system of charts depicting the baselines and seaward reach of the claimed areas of
national jurisdiction. These claims also appear in certain issues of Notice to Mariners
(e.g., 39/86) and U.S. Dep’t State, Limits in the Seas No. 36, National Claims to Maritime
Jurisdictions (6th rev. in preparation). Publication of these lists does not constitute U.S.
recognition or acceptance of the validity of any claim. The list of United States claims is
reproduced in Annex AS1-7. For an analysis of excessive maritime claims, see Smith,
Global Maritime Claims, 20 Ocean Dev. & Int’l L. 83 (1989).

% The current rules for delimiting baselines are contained in articles S through 14 of
the 1982 LOS Convention, They distinguish between "normal” baselines (following the
sinuosities of the coast) and "straight" baselines (which can be employed along certain
irregular coasts). The baseline rules take into account most of the wide variety of physical
conditions existing along the coastlines-of the world. Alexander, Navigational Restrictions
13-14. The MCRM details the baseline claims of the coastal and island nations. The
baseline provisions of the 1982 LOS Convention are examined in UN Office for Oceans
Affairs and the Law of the Sea, The Law of the Sea: Baselines, UN Sales No. E.88.V.5*
(1989).

The discussion of maritime zones in the text of this chapter assumes that the adjacent land
area is within the undisputed sovereignty of the claimant r.ation. However, the legal title
to some mainland and island territories is in dispute, thus affecting the offshore zones; for
example: Essequibo region of western Guyana claimed by Venezuela; Western Sahara
presently occupied by Morocco, but claimed by the Polisario supported by Algeria and
Mauritania; the southern Kuriles, claimed by Japan and occupied by the U.S.S.R. since the
end of World War II; ihe Spratly Islands claimed-by China, Vietnam, Malayasia, the
Philippines, and Taiwan; the Senkakus Islands disputed among China, Japan, and Taiwan;
Liancourt Rock (or Takeshima) disputed hetween Japan and the Republic of Korea;
Mayotte Island in the Indian Ocean disputed between France and Comoros; British Indian
Ocean Territory (including Diego Garcia) where the United Kingdom’s ownership is
disputed by Mauritius; some small islands in the Mozambique Channel between Mozam-
bique and Madagascar disputed between Madagascar and France; Persian Gulf islands of

s (cortinued...)



9(...c0ntinued)

Abu Musa, Tung As Sughra, and Tunb Al Kabra disputed between Iran and the United
Arab Emirates; Kubbar, Qaruh, and Unm Al Maraden Islands disputed between Kuwait
and Saudi Arabia; Falklands/Malvinis dispute bztween the United Kingdom and
Argentina; and the two uninhabited islands of Hunter and Matthew, to the east of New
Caledonia, disputed between France and Vanuatu,

Further, although there are close to 400 maritime boundaries, less than a quarter of them
have been definitely resolved by agreement between the adjacent or opposing neighbors.
Alexander, Navigational Restrictions 41-44. Most of these agreements are collected in UN
Office for Ocean Affairs and the Law of the Sea, The Law of the Sea: Maritime Boundary
Agreements (1970-1984), UN Sales No. E.87.V.12 (1987); maritime boundary agreements
concluded prior to 1970 are listed in an annex to this collection. The Antarctic is discussed
in paragraph 2.4.5.2 below.

While the U.S. regards the 1867 U.S.-Russia Convention line as the maritime boundary in
the Bering and Chukchi Seas (see Figure SF1-2 and U.3. Dep’t of State, International
Boundary Study No. 14 (revised) 1 October 1965), discussions have been held with the
Soviet Union on interpretation and application of the 1867 boundary line. The United
States has sought to begin talks with Canada on outsianding maritime boundary issues,
including areas in the Beaufort Sea, Dixon Entrance, Strait of juan de Fuca, and extension
of the Gulf of Maine boundary. Negotiations continue to resolve the U.S.-Dominican
Republic maritime boundary. Negroponte, Current Developments in U.S. Oceans Policy,
Dep’t St. Bull,, Sep. 1986, at 86. U.S. maritime boundaries have been established with
Canada in the Gulf of Maine (see Figure SF1-3), Mexico (see Figure SF1-4), Cuba (see
Figure SF1-5), the Bahamas (see Figure SF1-6), Venezuela (see Figure SF1-7), and the
Cook Islands and Tokelau (see Figure SF1-8). Boundaries with Cuba and the Bahamas
are established by executive agreement, pending advice and consent of the Senate to the
treaties establishing these boundaries. T.1.A.S. No. 9732, 32 U.S.T. 840; T.I.A.S. No. 10,327;
T.ILA.S. No. 10,913 (Cuba). See also Feildman & Colson, The Maritime Boundaries of The
United States, 75 Am. J. Int’l L. 729 (1%81), and Smith, The Maritime Boundaries of The
United States, 71 Geographical Rev., Oct. 1981, at 395.

There has been considerable litigation between the United States and several States of the
United States concerning the application of these rules, United States v. California, 332
U.S. 19, 67 S.Ct. 1658, 91 L.Ed. 1889 (1947); United States v. Culifornia, 381 U.S. 139, 85
S.Ct. 1401, 14 L.Ed.2d 296 (1965); United States v. Louisiana, 394 U.S. 11, 89 S.Ct. 773, 22
L.Ed.2d 44 (1969); United States v. Alaska, 422 U.S. 184, 95 S.Ct. 2240, 45 [.Ed.2d 109
(1975), on remand 519 F.3d 1376 (9th Cir. 1975); United States v. California, 432 U.S. 40,
97 S.Ct. 2915, 53 L.Ed.2d 94 (1977, modified, 449 U.S. 408, 101 S.Ct. 912, 66 L.Ed.2d 619
(1981).
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FIGURE SF1l-2
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FIGURE SF1l-3
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The course of the single maritime boundary that divides the con-
uinental shelf and the exclusive fisheries zones of Canada and the United
States of America in the area referred to in the Special Agreeme~t con-
cluded by those two States on 29 March 1979 shall be defined by geodetic
lines connecting the points with the following co-ordinates :

Latitude North Longitude West

A 4° 1 67° 16’ 46"
B 42° 5) 14" 67° 44’ 357
C 42° 31 08" 67° 28’ 05"
D

40°27 05" 65° 41 59" ‘

Sources; 1984 I.C.J. Rep. 345-46, 23 Int'l Leg. Mats. 1247




FIGURE SFl-4
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FIGURE SF1l-6
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FIGURE SF1-7
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FIGURE SF1-8
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1.3.1 Low-Water Line

Unless other special rules apply, the baseline from which maritime claims of a nation
are measured is tlhe low-water line along the coast as marked on the nation’s official
large-scale charts. 0

1.3.2 Straight Baselines. Where it would be impracticable to use the low-water line, as
where the coastline is deeply indented or where there is a fringe of islands along the coast
in its immediate vicinity, the coastal or island nation may instead employ straight baselines.
The general rule is that straight baselines must not depart from the general direction of the
coast, and the sea areas they enclose must be closely linked to the land domain!! A

10 perritorial Sea Convention, art. 3; 1982 LOS Convention, art. 5. "Low-water line"
has been defined as "the intersection of the plane of low water with the shore. The line
along a coast, or beach, to which the sea recedes at low-water." The actual water level
taken as low-water for charting purposes is known as the level of Chart Datum. LOS
Glossary, definition 50, Annex AS1-8.

Most "normal” baselines claims are consistent with the rule set forth in the text. Excessive
"normal” baseline claims include a claim that low-tide elevations wherever situated generate
a territorial sea (by Egypt, Oman and Saudi Arabia), and that artificial islands generate
a territorial sea (by Egypt and Saudi Arabia). Churchill & Low, The Law of the Sea 41
(1983).

1L Territorial Sea Convention, art, 4; 1982 LOS Convention, art. 7. Forty-nine nations -
have delimited straight baselines along all or a part of their coasts. See Table ST1-3. No
maximum length of straight baselines is set forth in the 1982 LOS Convention. The longest
line used by the Norwegians in 1935 was the 44-mile line across Lopphavet. Much longer
lines have since been drawn, not in conformity with the law, such as Ecuador (136 nautical
miles), Madagascar (123 nautical miles), Iceland (92 nautical miles), and Haiti (89
nautical miles). Alexander, Baseline Delimitations and Maritime Boundaries, 23 Va. J.
Int’l L. 503, 518 (1983). Vietnam’s baseline system departs to a considerable extent from
the general direction of its coast. Alexander, id., at 520. Other straight baselines that do
not conform te the 1982 LOS Convention’s provisions include Albania, Canada, Columbia,
Cuba, Italy, Senegal, Spain, and the U.S.S.R. Alexander, Navigational Restrictions 37; U.S.
Dep’t of State, Limits in the Seas No. 103 (1985). Among the straight baselines that depart
most radically from the criteria of the 1982 LOS Convention are the Arctic straight
baselines drawn by Canada and the U.S.S.R. See Figure SF1-9,

Some of the Soviet straight baseline claims are analyzed in U.S. Dep’t of State, Limits in

the Seas Ne. 107 {1987; {Pacific

109 (1988) (Black Sea). The USS ARKANSAS (CGN-41) challenged the Soviet straight
baseline drawn across Avacha Bay, the entrance to Petropavlovsk, Kamchatka Peninsula,
on 17 and 21 May 1987. Washington Post, 22 May 1987, at A34; 39 Current Dig. Soviet
Press, 24 June 1987, at 18; U.S. Naval Inst. Proc. Naval Review, May 1988, at 231.




Alpama

Austrana
Bangladgesh

Burma

Cambodia
Cameroon

Canada

Chne

Ching

Coworoa

Cupa

Denmark (aiso for Greentanc)
Domunican Republic
Ecuador

Egypt

Fintard

TABLE ST1-3

States Delimiting Straight Baselines Along All

Or a Part of Their Coasts

France tatso for French Gwana
Mayotte St Pierre & Migquelon
Kerguelen Islands)

German Democratic Republic
Germany, Federal Republic of
Haw

Icefand

Indonesia

lran

reland

haly

Kenya

Korea. South

Madagascar

Mauritanma

Mauntius

Mexico

Source: Alexander, Navigational Restrictions 88.

Morocco
Mozrmbique
Norway
Phihppines
Pornugal
Saudi Arabia
Senega!
Soviet Union
Spain
Sweden
Syra
Tanzania
Thailand
Tunisia
Turkey
Venezuela
Vietnam
Yugoslavia
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coastal or island nation which uses straight baselines must either clearly indicate them on
its charts or publish a list of geographical coordinates of the points joining them together.?
See Figure 1-1. The United States, with few exceptions, does not employ this practice and
interprets restrictively its use by others.!®

1.3.2.1 Unstable Coastlines. Where the coastline is highly unstable due to natural
conditions, e.g., deltas, straight baselines may be established connecting appropriate points
on the low-water line. These straight baselines remain effective, despite subsequent
regression or accretion of the coastline, until changed by the coastal or island nation.!4

1.3.2.2 Low-Tide Elevations. A low-tide elevation is a naturally formed land area
surrounded by water and which remains above water at low tide but is submerged at high
tide. Straight baselines may generally not be drawn to or from a low-tide elevation unless
a lightholuse or similar installation, which is permanently above sea level, has been erected
thereon.

12 Perritorial Sea Convention, art. 4(6); 1982 LOS Convention, art. 16.

13 Letters from Sec’y State to Dep’t Justice, 13 Nov. 1951 and 12 Feb. 1952, quoted in
1 Shalowitz, Shore and Sea Boundaries 354-57 (1962) and 4 Whiteman 174-79. Several
parts of the U.S. coast (e.g., Maine and southeast Alaska) have the physicai characteristics
that would qualify for the use of straight baselines. Alexander, Navigational Restrictions
19.

Norway is an example of a country whose coastline is deeply indented and fringed with
islands; in 1935 it was the first country to establish a baseline consisting of a series of
straight lines between extended land points. In a 1951 decision, the International Court
of Justice approved the system. The Anglo-Norwegian Fisheries Case, 1951 1.C.J. Rep. 116;
MacChesney 65. The criteria laid down in the decision for delimiting straight baselines
independent of the low-water line were copied almost verbatim in the 1958 Territorial Sea
Convention, and continued, with some additional provisions, in the 1982 LOS Convention.
See U.S. Dep’t of State, Limits in the Seas No. 106, Developing Standard Guidelines for
Evaluating Straight Baselines (1987).

14 1982 LOS Convention, art. 7(2). Applicable deltas include those of the Mississippi
and Nile Rivers, and the Ganges-Brahmaputra River in Bangladesh. Alexander,
Navigational Restrictions 81 n.10,

15 Territorial Sea Convention, arts. 11 & 4(3): 1982 LOS Convention, arts. 13 & 7(4).
Low-tide elevations can be rocks, mud flats, or sandy islands. Alexander, Navigational
Restrictions 14. Where a low-tide elevation is situated at a distance not exceeding the
breadth of the territorial sea from the mainland or an island, straight baselines may be
drawn to, or from, the low-tide elevation.

1-8
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Figure 1-1. Straight Baselines




1.3.3 Bays and Gulfs. There Jsa complex formula for determining the baseline closing the
mouth of a legal bay or gulf For baseline purposes, a "bay" is ~ well-marked mdentatlon
in the coastline of such proportion to the width of its mouth as to contain landlocked
waters and constitute more than a mere curvature of the coast. The water area of a "bay"
must be greater thdn that of a semicircle whose diameter is the length of the line drawn
across the mouth.!” See Figure 1-2. Where the indentation has more than one mouth due
to the presence of 1slands the diameter of the test semicircle is the sum of the lines across
the various mouths.!® See Figure 1-3.

The baseline across the mouth of a bay may not exceed 24 nautical miles in length.
Where the mouth is wider than 24 nautical miles, a baseline of 24 nautical miles may be
drawn within the bay so as to enclose the maximum water area. See Figure 1-4. Where
the semicircle test has been met, and a closure line of 24 nautical miles or less may be
drawn, the body of water is a "bay" in the legal sense.l?

16 Many bedies of waters called "bays" in the geographical sense are not "bays" for
purposes of international law. See Westerman, The Juridical Bay (1987).

17 Territorial Sea Convention, art. 7(2); 1982 L.OS Convention, art. 10(2). Islands
landward of the line are treated as part of the water area for satisfaction of the semicircle
test. Territorial Sea Convention, art. 7(3); 1982 LOS Convention, art. 10(3).

18 Territorial Sea Convention, art. 7(3); 1982 LOS Convention, art. 10(3).

19 The waters enclosed thereby are internal waters. Territorial Sea Convention, art.
7(4)-(5); 1982 LOS Cenventisa, art. 10(4)-(5).

Closure lines for bays meeting the semicircle test must be given due publicity, either by
chart indications or by listed geographic coordinates. Where the semicircle test is not met
in the first instance, the coastal water area is not a "bay" in the legal sense, but a mere
curvature of the coast. In this case, the territorial sea baseline must follow the low water
line of the coastline, unless the coastal configuration justifies use of straight baselines (see
paragraph 1.3.2) or the waters meet the criteria for an "historic bay" (see paragraph
1.3.3.1). Territorial Sea Convention, arts. 3 & 7(6); 1982 LOS Convention, arts. 16 & 10(6).
The 1984 Soviet straight baseline decree along the Arctic coast specifically closed off at
their mouths 8 bays wider than 24 nautical miles. Alexander, Navigational Restrictions 36.
The unique Soviet claims of closed seas are discussed in paragraph 2.4.4 note 58 below and
Alexander, Navigational Restrictions 67-69.

The U.S. Supreme Couri has heid thai Long Isiand and Biock Isiand Sounds west of ihe
line between Montauk Point, L.I., and Watch Hill Point, R.L,, constitute a juridical bay.
United States v. Maine et al. (Rhode Island and New York Boundary Case), 469 U.S. 504
(1985).
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ONLY INDENTATION b. MEETS THE
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Figure 1-2. The Semicircle Test




BAY WITH ISLANDS MEETS SEMICIRCLE TEST
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Figure 1-4. Bay With Mouth Exceeding 24 Nautical Miles




1.3.3.1 Historic Bays. So-called historic bays are not determined by the semicircle and
24-nautical mile closure line rules described above.2® To mezt the international standard
for establishing a claim to a historic bay, a nation must demonstrate its open, effective, long
term, and continuous exercise of authority over the bay, coupled with acquiescence by
foreign nations in the exercise of that authority. The United States has taken the position
that an actual showing of acquiescence by foreign nations in such a claim is required, as
opposed to a mere absence of opposition.

2 Territorial Sea Convention, art. 7(6); 1982 LOS Convention, art. 10(6).

21 1973 Digest of U.S. Practice in International Law 244-45 (1974); Goldie, Historic
Bays in International Law--An Impressionistic Overvicy, 11 Syracuse J. Int’! L. & Comm.
205, 221-23, 248 & 259 (1984). Cf. United States v. Alaska, 422 U.S. 184, 200 (1975)
(absence of foreign protest does not constitute acquiesence absent showing foreign nations
knew or reasonably should have known that territorial sovereignty was being asserted);
Fisheries Case (UK v. Norway), 1951 L.C.J. Rep. 116, 138 & 139 (mere toleration is
sufficient). See also Juridical Regime of Historic Waters, Including Historic Bays, UN Doc.
A/CN.4/143, 9 March 1962, in 2 Y.B. Int’l L. Comm. 1 (1964).

The United States "has only very few small spots of historic waters, which are of no
consequence to the international community and which could have been incorporated in
a straight baseline system had it chosen to do so." Negroponte, Who Will Protect Freedom
of the Seas?, Dep’t St. Bull., Oct. 1986, at 42-43. Mississippi Sound, a shallow body of
water immediately south of the mainland of Alabama and Missi:sippi, has been held by
the U.S. Supreme Court to be an historic bay. Uhited States v. Louisiana et al. (Alabama
and Mississippi Boundary Case), 470 U.S. 93 (1985). Cook Inlei, Alaska, has been held by
the U.S. Supreme Court to be high seas and not an historic bay. United States v. Alaska,
422 U.S. 184. On the other hand, the Chesapeake and Delaware Bays meet the criteria for
historic bays, and have been so recogrized by other nations. 2 Restatement (Third), sec.
511 Reporters’ Note 5, at 32.

Table ST1-4 lists claimed and potential historic bays, none of which are recognized by the
United States. The status of some of these bays, and others, are discussed in 4 Whiteman
233-57.

Hudson Bay, with a 50-mile closing line, is not conceded by the United States to be an
historic bay, despite Canada’s claim since 1926. Colombos, International Law of the Sea
186 (6th «d. 1967); Bishop, International Law 605 (3d ed. 1971); 1 Hackworth 700-01; 4
Whiteman 236-37.

The claim of Libya to historic status for the Gulf of Sidra (Sirte), with a closure line of
about 300 miles, first advanced in 1973, has not been accepted by the international
community and has been the subject of frequent challenges (see paragraph 2.6 note 30
below). 1974 Digest of U.S. Practice in International Law 293, Only Syria, Sudan, Burkina
Faso (formerly Upper Volta), and Romania have publicly recognized the claim. UN Doc.

(continued...)
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TABLE ST1-4

CLAIMED HISTORIC BAYS

A. Bays directly claimed as historic

Hudson Bay (Canada)

Gult of Fonseca (E| Salvador. Honduras, Nicaragy V)

Rio de la Plata (Argentina, Uruguay)
Gulf of Taranto (italy)

Sea of Azov (Soviet Union)

Gulf of Riga (Soviet Union)

White Sea (Soviei Union)
Cheshskaya Gult (Soviet Union)

B. Bays possibly claimed as historic

Gulf of Panama (Panama)
Bay d’Amatique (Guatemala)
Guit of San Jorge (Argentina)
Sado Estuary (Portugal)

Tagus Estuary (Portugal)
Gulf of Sidra (Libya)

Gulf of Gabes (Tunisia)
Gulf of Martaban (Burma)

C. Bays sometimes mentioned as historic

Gulf of Califorma (Mexico)
Gulf of St. Lawrence (Canada)
Shelikov Gulf (Soviet. Union)
Gult of Carpentaria (Austraiia)
Gulf of Guayaquil (Ecuador)
Gulf of San Matias (Argentina)

Peter the Great Bay (Soviet Union)

Gult of Manaar {(India. Sn Lanka)

Gulf of Tonkin — western portion (Vietnam)
Palk Bay {india, St :nka)

Shark Bay (Austrz’ .,

Spencer Gult (Ausralia)

St. Vincent Gulf (Australia)

Bight ot Bangkok (Thailand)
Gult ot Pohai (China)

Bay of el Arab (Egypt)
Ungwana Bay (Kenya)

Gult of Paria (Venezuela, Trinidad & Tobago!
Gult of Tadjora (Djiboutr)

Gult of Iskenderun (Turkey)

Gult of Cambay (india)

Gulf of Tonkin, eastern part (China)

Gult of Anadyr (Soviet Union)

Note: None of these bays have been officially recognized by
the United States as historic. Some of
vays, e.3., Sea of Azov (Soviet Union), would gualify as

juridical bays.

the claimed historic

Source: adapted from Alexander, Navigational Restraints 89.




1.3.4 River Mouths, If a river flows directly into the sea, the baseline is a straight line
across the mouth of the river between points on the low-water line of its banks.?*

1.3.5 Reefs. The low-water line of a reer may be used as the baseline for islands situated °
on atolls or having fringing reefs.3

H

4

21(...continued)

S/PV.2670, at 12 (1986) (Syria); Foreign Broadcast Information Service (FIBS) Daily
Report, Middle East & Africa, 27 Mar. 1986, at QS (Sudan); id., 13 Dec, 1985, at Tl
(Burkina Faso); FBIS Daily Report, Eastern Europe, 27 Mar. 1986, at H1 (Romania). The
Libyan claim is carefully examined in Spinatto, Historic and Vital Bays: An Analysis of
Libya’s Claim to the Gulf of Sidra, 13 Ocean Dev. & Int’l LJ. 65 (1983); Francioni, The
Status of The Gulf of Sirte in International Law, 11 Syracuse J. I2#’l L. & Comm. 311
(1984); Blum, The Gulf of Sidra Incident, 80 Am. J. Int’l L. 668 (1986); Neutze, The Guif
of Sidra Incident: A Legal Perspective, 1J.S. Naval Inst. Proc., January 1982, at 26-31; and
Parks, Crossing the Line, U.S. Naval Inst. Proc.,, November 1986, at 41-43.

The U.S., Japan, Great Britain, France, Canada, and Sweden have protested the Soviet
Union’s 1957 claim that Peter the Great Bay (102 nauticaX miles) is an historic bay. 4
Whiteman 250-57; Darby, The Soviet Doctrine of the Closed Sea, 23 San Diego L. Rev. 685,
696 (1986). The operaticns of USS LOCKWOOD (FF-1064) on 3 May 1982 and USS
OLENDOREF (DD-972) on 4 September 1987 challenged the Soviet historic bay and straight
baseline claims in Peter the Great Bay.

22 Territorial Sea Convention, art. 13; 1982 LOS Convention, art. 9. This rule applies
only to estuaries. The Conventions place no limit on the length of this line. The tendency
has been to close off large estuaries at their seaward extent. For example, Venezuela has
closed off the mouth of the Orinoco with a 39-mile closing line, although the principal
mouth of the river is 30 miles upstream from that baseline. Alexander, Navigational
Restrictions 37. Further, the Conventions do not state e..actly where, along the banks of
estuaries, the closing points should be placed.

No special baseline rules have been established for rivers entering the sea through « *as,
such as the Mississippi, (although the straight baseline principles in paragraph 1.3.2.. 'y
apply) or for river entrances dotted with islands.

The baseline adopted for a river mouth must be given due publicity either by chart
indication or by listed geographical coordinates. Territorial Sea Ccnvention, art, 3; 1982
LOS Convention, art. 16,

2 1982 LOS Conveniion, ari. 6. Accordingiy, waiers inside iiie iagoon of an aioii are
internal waters. See paragranh 1.5 below, In warm water areas, where atolls and reefs are
prevalent, navigators may have difficulty in precisely determining the outer limits of a
nation’s territorial sea. Alexander, Navigational Restrictions 14.
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1.3.6 Harbor Works. The outermost permanent harbor works which form an integral part
of the harbor system are regarded as forming part of the coast for baseline purposes.
Harbor works are structures, such as jetties, breakwaters and groins, erected along the coast
at inlets or rivers for protective purposes or for enclosing sea areas adjacent to the coast
to provide anchorage and shelter.?*

1.4 NATIONAL WATERS?S

For operational purposes, the world’s oceans are divided into two parts. The first
includes internal waters, territorial seas, and archipelagic waters. These national waters are
subject to the territorial sovereignty of coastal and island nations, with certain navigational
rights reserved to the international community. The second part includes contiguous zones,
waters of the exclusive economic zone,2® and the high seas. These are international waters
in which all nations enjoy the high seas freedoms of navigation and overflight. International
waters are discussed further in paragraph 1.5.

1.4.1 Internal Waters. Internal waters are landward of the baseline from which the
territorial sea is measured.”’ Lakes, rivers,28 some bays, harbors, some canals, and lagoons

2 Territorial Sea Convention, art. 8; 1982 LOS Convention, art. 11. Offshore
installations and artificial islands are not considered permanent harbor works for baseline
purposes. Notwithstanding suggestions that there are uncertainties relating to monobuoys,
which may be located some distance offshore, Alexander, Navigational Restrictions 17, the
U.S. Government rejects the use of monobuoys as a valid baseline point. The U.S. Supreme
Court has held that "dredged channels leading to ports and harbors" are not "harbor
works." United States v. Louisiana, 394 U.S. 11, 36-38, 89 S.Ct. 773, 787-89, 22 L.Ed.2d 44
(1969).

Further, the Conventions do not address ice coast lines, where the ice coverage may be
permanent or temporary. The U.S. Government considers that the edge of a coastal ice
shelf does not support a legitimate baseline. Navigation in polar regions is discussed in
paragraph 2.4.5 below.

25 Although "national waters" are not words of art recognized in international law of
the sea as having a specialized meaning, their use in the text to distinguish such waters
from international waters is considered a useful aid to understanding the contrasting
operational rights and duties in and over the waters covered by these two terms.

26 The nigh seas rights of navigation in and over the waters of the exclusive economic

zone-is examined in note 47 helow,
2T Territorial Sea Convention, art, 5(1); 1982 LOS Convention, arts. 2(1) & 8(1).

28 1t should be noted that rivers which flow between or traverse two or more nations
are generally regarded as international rivers. 3 Whiteman 872-1075; Berber, Rivers in

(continued...)
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are examples of internal waters. From the standpoint of international law, internal waters
have the same legal character as the land itself. There is no right of innocent passage in
internal waters, and, unless in distress (see paragraph 2.3.2.5), ships and aircraft may not
enter or overfly internal waters without the permission of the coastal or island nation.

1.4.2 Territorial Seas. The territorial sea is a belt of ocean which is measured seaward
from the baseline of the coastal or island nation and subject to its sovereignty.?? The U.S.
claims a 12-nautical mile territorial sea® and recognizes territorial sea claims of other
nations up to a maximum breadth of 12 nautical miles. 1

28(..continued)
International Law (1959); Vitanyi, The International Regime of River Navigation (1979).

2 Territorial Sea Convention, arts. 1-2; 1982 LOS Convention, art. 2.

30 By Presidential Proclamation 5928, 27 December 1988, the United States extended
its territorial sea, for international purposes, from 3 to 12 nautical miles. 54 Fed. Reg. 777,
9 Jan. 1989; 24 Weekly Comp. Pres. Doc, 1661, 2 Jan. 1989; 83 Am. J. Int’l L. 349; Annex
AS1-4, The 3-nautical mile territorial sea had been established by Secretary of State
Jefferson in his letters of 8 Nov. 1793 to the French and British Ministers, 6 The Writings
of Thomas Jefferson 440-42 (Ford ed. 1835) ("reserving . . . the ultimate extent of this for
future deliberation the President gives instructions to the officers acting under his
authority to . . . [be] restrained for the present to the distance of one sea-league, or three
geographical miles from the sea-shore"); Act of 5 June 1794, for the punishment of certain
crimes against the Uni*~d States, sec. 6, 1 Stat. 384 (1850) (granting jurisdiction to the
Federal District Courts in cases of captures "within a marine league of the coasts or
shores” of the United States ); Dep’t of State Public Notice 358, 37 Fed. Reg, 11,906, 15
June 1972, See Swarztrauber passim.

By its terms, Proclamation 5928 does not alter existing State or Federal law. As a result,
the 9 nautical mile natural resources boundary off Texas, the Gulf coast of Florida, and
Puerto Rico, and the 3 nautical mile line elsewhere, remain the inner boundary of Federal
fisheries jurisdiction and the limit of the states’ jurisdiction under the Submerged Lands
Act, 43 U.S.C. sec. 1301 et seq. The Puerto Rico natural resources boundary is the limit
of that commonwealth’s jurisdiction under 48 U.S.C. sec. 749.

31 Gee paragraph 2.6 below regarding the U.S. Freedom of Navigation and Overflight
Prograsi.
The history of claims concerning the hreadth of the torri
mternatlonal agreement prior to the 1982 LOS Convention, enther at the H'\gue
Codification Conference of 1930 or UNCLOS I and II, on the width of that maritime zone.
Today, most nations claim no more than a 12 nautical mile territorial sea. This practice
is recognized in the 1982 LOS Convention, article 3, that "every [nation] has the right to
establish the breadth of its territorial sea up to a limit not exceeding 12 nautical miles,

(continued...)
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1.4.2.1 Islands, Rocks, and Low-Tide Elevations. Each island has its own territorial sea
and, like the mainland, has a baseline from which it is calculated. An island is defined as
a naturally formed area of land, surrounded by water, which is above water at high tide.”
Rocks are islands which cannot sustain human habitation or economic life of their own.
Provided they remain above water at high tide, they too possess a territorial sea determined
in accordance with the principles discussed in the paragraphs on baselines.>> A low-tide
elevation (above water at low tide but submerged at high tide3) situated wholly or partly
within the territorial sea may be used for territorial sea purposes as though it were an
island. Where a low- tlde elevatlon is located entirely beyond the territorial sea, it has no
territorial sea of its own. 3 See Figure 1-S.

1.4.2.2 Artificial Islands and Off-Shore Installations. Artificial islands and off-shore
installations have no territorial sea of their own.3®

31(...continued)
measured from the baseline." Table ST1-5 lists the national maritime claims including
those few coastal nations that presently claim territorial sea breadths greater than 12
nautical miles in violation of article 3 of the 1982 LOS Convention. Table ST1-6 shows the
expansion of territorial sea claims since 1945,

32 Territorial Sea Convention, art. 10; 1982 LOS Convention, art. 121(1). The travaux
preparatoires of article 121 may be found in UN Office for Oceans Affairs and the Law of
the Sea, The Law of the Sea: Regime of Islands (1988).

B Rocks, however, have no exclusive economic zone or continental shelf. Territorial
Sea Convention, art. 10; 1982 LOS Convention, art. 121(3); see also paragraph 1.3 above.

3 See paragraph 1.3.2.2 above.

35 Territorial Sea Convention, art. 11; 1982 LOS Convention, art. 13. "Low-tide" is not
defined in the Conventions. Various measures of low tide exist, including mean low water
and mean lower low water. The average elevations of all daily fow tides, calculated for the
complete tidal cycle of 18.6 years, should be used. Alexander, Navigational Restrictions 29.
See also note 10 above regarding low-water line.

36 1982 LOS Convention, arts. 11 & 60(8). See the definitions of these terms in the
LOS Glossary, Annex AS1-8, "Offshore terminals" and "deepwater ports" are defined in
U.S. law as "any fixed or floating man-made structures other than a vessel, or any group
of such structures, located beyond the territorial sea . .. and which are used or intended
for use as a port or terminal for the loading or unloading and further handling of oil for
transportation to any State." Deepwater Port Act of 1974, as amended, 33 U.S.C. sec. 1501
& 1562(10).
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TABLE ST1-5

NATIOKAL MARITINE CLAINS

Territorial Ses

Three nautical miles (10)

Australia Denmark (1) Qatar
Bahamas, The Germany, Fed. Rep.{2] Singapore
Bahrain Jordan United Arab
Belize Emirates (3]

Four nautical miles (2)

Finland
Norvay

Six nautical miles (4)

Dominican Republic Israel
Greece Turkey (12 in Black and Mediterranean Seas)

Tvelve nautical milea (108)

Algeria France [5] Madagascar

Antigus and Barbuda Gabon lalaysia

Bangladesh Gembia, The Naldives

Barbados * German Den. Rep. Marshall I=s,

Belgium Ghana NMalta

Brunei Grensds Nauritania

Bulgaria Guatemala Hauritius

Burma Guinea Hexico

Cambodia Guinea-Bissau Nonaco

Canada Guyena Horocco

Cape Verde (4] Haiti Kozaabique

Chile Honduras Nauru

China Iceland Netherlands

Colombia India Nev Zezland (8]

Comoros (4] Incdonesia (4] Niue

Cook Islands Iran Omen

Cogta Rica Iraq Pakistarn

Cote d’'Ivoire Irelend Papus Nev Guinea (4]

Cuba Italy Poland

Cyprus Jamaica Portugal

Djiboutdi Japan (6] Romania

Dominica Kenya Saint Kitts and Revis
. Egypt Kiribati Saint Lucia

Equatorial Guineca Korea, Horth Ssint Yincent and the

Ethiopisa Korea, South (7] Grenadines

Fed. Stateg of Kuvait Sao Tomse & Priacipe (4]

Micronesia Lebanon Saudi Arabia

Fiji (4] Libya Senegal

Source: Department of State (OES/OLP], 17 May 1989,




TABLE ST1-5

-2..
Twelve nautiéal miles (continued)
Seychelles Tanzania Vanuatu (4)
Solomon Islands (4] Thailand Venezuela
South Africa Tonga. Vietnam
Soviet Union Trinidad & Tobago (4] VWestern Samoa
Spain Tunisia Yemen (Aden)
Sri Lanka (Ukrainian SSR) Yemen (Sanaa)
Sudan Tuvalu Yugoslavia
Suriname United Kingdom (11] Zaire
Sveden United States
Fifteen nautical miles (1)
Albania
Tventy nautical miles (1)
Angola
Thirty nautical miles (2)
Nigeria Togo
Thirty-five nautical mileg (1)
Syria
Fifty nautical wmiles (1)
Cameroon
Tvo hundred nautical miles (13)
Argentina (9] Ecuador Panama
Benin El Salvador (9] Peru
Brazil Liberia Sierra Leone
Congo Nicaragua Somalia

Uruguay (91

Rectangulsr claim (1)

Philippines (4]




TABLE ST1-5
-3-

Figshery Claims

Tvelve nautical miles (2)

Finland

Singapore

Tventy five nautical miles (1)

Malta

Fifty nautical miles (1)

Iran (101}

Tvo hundred nautical mileg (21)

Angola
Australiz
Bahamasg,
Belgium
Brunei
Canada
Denmark

The

German Dem. Rep.
Germany, Fed. Rep.
Guyana

Ireland

Japan

Malaysia

Nauru

Exclusive Economic Zones

Antigua and Barbuda

Bangladesh

Barbados

Bulgaria

Burma

Cambodia

Cap2 Verde

Chile

Colombia

Comoros

Cook Islands

Costa Rica

Cote d’Ivoire

Cuba

Djibouti

Dominica

Dominican Republic

Equatorisl Guinea

Egypt

Federated States
of Micronesia

Fiji

France (3]

Gabon

Ghana

Grenada

Guatomala

Guinea

Guinea-Bissau
Haiti

Honduras

Iceland

India

Indonesia

Kenya

Kiribati

Korea, North (121}
Madagascar
Maldives (13]
Harshall Islands
Mauritania
Mauritius

Kexico

Morocco
Mozambique

Nev Zealand (8]
Nigeria

Niue

Norvay

Oman

Pakistan

Papua Kev Guinea
Philippines
Portugal
Romania

Saint Kitts and Hevie

Netherlands

Poland

Qatar

South Africa
Sveden

United Kingdom (111
Zaire

(80)

Saint Lucia
Saint Vincent and the

Grenadines
Sao Tome & Principe
Senegal
Seychelles
Solomon Iglaids
Soviet Union
Spain
Sri Lanka
Suriname
Tanzania
Thailand
Togo
Tonga
Trinidad & Tobago
Turkey (Black Saa)
Tuvalu

(Ukrainian SSR)
United Arab Emirstes
United States [14]
Yanuatu
Venezuela
Vietnam
VWestern Samoa
Yemen (Aden)




TABLE ST1-5

-4~

Notes

1. Includes Greenland and the Faroe Islands.

2. 'The Federal Republic of Germany'’s territorial sea in the
Helgolander Bucht extends, at one point, to 16 nautical miles.

3. Sharjah claims a 12-nesutical-wmile territorial sea.

4. HNaritime limits are measured from claimed “archipelagic
baselines® wvhich generally connect the outermost points of outer ielands
or drying reefs.

S. Includes all French overseas departments and territories.

6. Japan’s territorial sea remains 3 nautical miles in five
"international straits®.

7. South Korea’s territorial sea remains 3 nautical miles in the
Korea Strait.

8. Includes Tokelau.
9. Overflight and navigation permitted beyond 12 nautical miles.

10. Fifty nautical miles in the Sea of Omen; median line boundaries
in the Persian Gulf,

11, Inclddes Bermuda.

12. North Korea also claims a SO-nautical-mile °*military boundary
line® vithin vhich all foreign vessels and aircraft are banned vithout
permission.

13. The Maldives’ economic zone is defined by geographical
coordinates. The zone is, in psrt, a rectangle and, in part, a boundary
vith India. The breadth of the zone varies from approximately 35
nautical ailes to more than 300 nautical miles.

14, Includes Puerto Rico, U.S. Virgin Islands, American Samoa, Guams,
Johnston Atoll, Palayra Atoll, Midvay Island, Wake island, Jarvis
Island, Kingman Reef, Hovland Island, Baker Island, Northern Marianas.
Palau, vhich is still part of the Trust Territory of the Pacific.
Islands, claims & 3~nautical-mile territorial sea and &
200-nautical-mile fishery zone.




TABLE ST1-6

THE EXPANSION OF TERRITORIAL SEA CLAIMS

National
Claims 1945 1958 1965 1974 1979 1983 1989
3 NM 46 45 32 28 23 25 10
4-)1 NM 12 19 24 14 7 5 6
12 NM 2 9 26 54 76 79 108
Over 12 NM 8] 2 3 20 25 30 20
Number of
Coastal or 60 75 85 116 131 139 144

Island Nations

i

Sources: Office of Ocean Law and Policy, U.S. Department
of State; DOD Maritime Claims Reference Manual.
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1.4.2.3 Roadsteads. Roadsteads normally used for the loading, unloading, and anchoring
of ships, and which would otherwise be situated wholly or partly beyond the outer limits of
the territorial sea, are included within the territorial sea. Roadsteads included within the
territorial sea must be clearly marked on charts by the coastal or island nation.

1.4.3 Archipelagic Waters. An archipelagic nation is a nation that is constituted wholly of
one or more groups of islands.®® Such nations may draw straight archipelagic baselines
joining the outer-most points of their outermost islands,sgrovided that the ratio of water to
land within the baselines is between 1to 1 and 9 to 1.°° The waters enclosed within the

37 Territorial Sea Convention, art. 9; 1982 LOS Convention, art. 12, Only the
roadstead itself is territorial sea; roadsteads do not generate territorial seas around
themselves. See McDougal & Burke 423-27. Accordingly, the United States does not
recognize the Federal Republic of Germany’s claim to extend its territorial sea at one point
in the Helgoland Bight of the North Sea to 16 nautical miles.

38 1982 LOS Convention, art. 46. Article 46 defines an archipelagic nation as being
constituted wholly by one or more archipelagos, and provides that it may include other
islands. The article also defines "archipelago" as "a group of islands, including parts of
islands, interconnecting waters and other natural features which are so closely interrelated
that [they] form an intrinsic geographical, economic, and political entity, or which
historically have been regarded as such." A number of nations appear to fall within the
scope of this definition, including Antigua and Barbuda, The Bahamas, Cape Verde,
Comoros, Fiji, Indonesia, Papua New Guinea, Philippines, Sao Tome and Principe, the
Solomon Islands, Trinadad and Tobago, and Vanuatu. See Table ST1-7. Table ST1-9 lists
others, some of which have claimed archipelagic status.

Other nations fall outside the Convention’s definition. Continental countries possessing
island archipelagos which are not entitled to archipelagic status under the Convention
include the United States (Hawaiian Islands and Aleutians), Canada (Canadian Arctic
Islands), Greece (the Aegean archipelago), Ethiopia (Dahlak) and Ecuador (the Galapagos
Islands). These islands, although archipelagos in a geographical sense, are not
archipelagos in the political-legal sense under the Convention. See Table ST1-8 for a
complete list,

The concept of archipelagos is examined in detail in Herman, The Modern Concept of the
Off-Lying Archipelago in International Law, Can, Y.B. Int’l L. 1985 at 172; 1 O’Conneli
236-258; Rodgers, Midocean Archipelagos and International Law (1981); Symmons, The
Maritime Zones of Islands in International Law 68-81 (1979); and Dubner, The Law of
Territorial Waters of Mid-Ocean Archipelagos and Archipelagic States (1976).

39 1982 LOS Convention, art. 47. The ratio is that of the area of the water to the area
of the land, including atolls, within the baselines. Article 47 also requires that the length
of such baselines not exceed 100 nautical miles (with limited exceptions up to 125 nautical
miles); that the baselines do not depart to any appreciable extent from the general

(continued...)
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archipelagic baselines are called archipelagic waters. (The archipelagic baselines are also
the baselines from which the drchlpelaglc natlon measures seaward its territorial sea,
contiguous zone, and exclusive economic zone.)* The U.S. recognizes the right of an
archipelagic nation to establish archipelagic baselines enclosing archipelagic waters provided
the baselines are drawn in conformity with the 1982 LOS Convention and that the U.S. is
accorded navigation and overflight rights and freedoms under international law in the
enclosed archipelagic and adjacent waters.

39(...continued)
configuration of the archipelago; and that the system of baselires does not cut off, from
the high seas or EEZ, the territorial sea of another nation. If part of the archipelagic
waters lies between two parts of an immediately adjacent neighboring nation, the existing
rights and all other legitimate interests which the latter nation has traditionally exercised
in such waters will survive and must be respected.

The 1:1 - 9:1 water-land area ratio serves to exclude large land area island nations such
as Great Britain and New Zealand where ihe ratio is less than 1:1, and scattered island
nations such as Kiribati and Tuvalu where the ratio is greater than 9:1, See Table ST1-8A.
Table ST1-9 lists those nations with an acceptable water:land ratio.

Several nations have drawn straight baselines around non-independent archipelagos, in
violation of article 7 of the 1982 LOS Convention: Canada (Canadian Arctic Islands),
Denmark (Faeroe Islands), Ecuador (Galapagos Islands), Ethiopia (Dahlac Archipelago),
Norway (Svalbard) and Portugal (Azores and Madeira: Islands). See Table ST1-8B.

9 1982 LOS Convention, art. 49. Archipelagic waters are subject, along with the
airspace over such waters and the subjacent seabed and subsoil, to archipelagic national
sovereignty, excepting, inter alia, certain hisforical rights preserved for existing fisheries
agreements and submarine cables. Id. at art. 51, See paragraph 2.3.4 below regarding
navigation in and overflight of archipelagic waters.

41 White House Fact Sheet, Annex AS1-5. Fiji’s claim is generally accepted by the
United States, U.S. Dep’t of State, Limits in the Seas No. 101 (1984). United States’
recognition of the archipelagic States principles as applied by Indonesia is expressly
conditioned on their application by Indonesia in accordance with the provisions of Part IV
of the 1982 LOS Convention and that "Indonesia respects international rights and
obligations pertaining to the transit of the Indonesian archipelgic waters in accordance
with international law as reflected in that Part." Exchange of letters, initialed 2 May 1986
and signed 11 July 1988, attached to the Indonesian-U.S. Income Tax Treaty, Sen. Treaty
Doc. 100-22, at v & 22, 83 Am, J. Int’l L. 559 (1989).

1-16




Nation
ANTIGUA AND
BARBUDA

BAHAMAS

CAPE VERDE

COMOROS

FLJI

INDONESIA

PAPUA NEW

GUINEA

PHILIPPINES

SAO TOME AND

PRINCIPE

SOLOMON

ISLANDS

TRINIDAD
AND TOBAGO

VANUATU

TABLE ST1-7

ARCHIPELAGOS

Status of Claim to be an
Archipelago

Claimed archipelagic status.
Not ratified LOS Convention.

Legislation pending.

Ratified 1982 LOS Convention,

Not claimed status.
Archipelagic baselines drawn.

Ratified 1982 LOS Convention.

Claimed archipelagic status.
Not drawn baselines. Not
ratified 1982 LOS Convention.

Claimed archipelagic status.
Drawn archipelagic baselines.

Ratified 1982 LOS Convention.

Claimed archipelagic status.
Drawn archipelagic baselines.

Ratified 1982 LOS Convention.

Delimited interim archipe-
lagic waters. Not ratified
1982 LOS Convention.

Claimed archipelagic status.
Drawn archipelagic baselines.

Ratified 1982 LOS Convention.

Claimed archipelagic status.
Drawn archipelagic baselines.

Ratified 1982 LOS Convention,

Claimed archipelagic status.
Established archipelagic
baselines. Not ratified 1982
LOS Convention.

Claimed archipelagic status.
Not drawn archipelagic base-

lines. Ratified 1982 LQS Convention.

Claimed archipelagic status.
Established archipelagic base-

lines. Not ratified 1982 LOS Convention.

Reference

MCRM p.2-41
CH-1

MTRM p.2-91
Contra: Table ST1-9

MCRM p.2-104

Limits in the Seas
No. 101 (1984)
MCRM p.2-155
Limits in the Seas
No. 35 (1971)
MCRM p.2-219

MCRM p.2-332

MCRM p.2-337

Table ST1-9
Limits in the Seas
No. 98 {1983)

MCRM p.2-375

LOS Bulletin No. 9

MCRM p.2-506




TABLE ST1-8

A. Multi-Isiand States Not Physically Qualified for Archipelagic Status

Mauritius St Lucia New Zealand

Western Samoa Japan United Kingdom

Singapore

8. Degendunt Territories Which, if Independent, Would Qualify for Archipelagic Status ]

Amerncan Samoa (US) *Faroe Islands (Den) *Maderras Islands (Pon)
Anguilia (UK) Falkland Istands (UK) New Caledonia (Fr)

“Azores (Port) *Galapagos Islands (Ecua) *SvalbardNor)

*Dahlac Archipelago (Ethiopia) Guadeloupe (Fr) Turks and Caicos istands (UK)
Canary Islands (Spain) Jan Mayen Island (Nor)

*Straight baseline system proclaimed about 1sland group

7ABLE ST1-9

States with Acceptable Water/l.and Ratios for Claiming .
Archipelagic Status

Antgua & Barbuda Jamaica

‘Sao T p
'.rm Bahamas sMaldives ':‘,e;checlal'e“se 4 Prncipe
: sCape Verde Islands Maita *Solomon Islands
'Somo!o Islangs *Papua New Guinea Tonga
Granada St Vincen and e G Vamian e 10090
i d the Grenadines *Vanuatu

*/uchipelagic status has been declared
sBaseline systemn does not conform to LOS Conventicn provisions

Source: Alexander, Navigational Restrictions 87 & 91l.




1.4.3.1 Archipelagic Sea Lanes. Archipelagic nations may designate archipelagic sea lanes
through their archipelagic waters suitable for continuous and expeditious passage of ships
and aircraft. All normal routes used for international navigation and overflight are to be
included. If the archipelagic nation does not designate such sea lanes, the right. of
archipelagic sea lanes passage may nonetheless be exercised by all nations through routes
normally used for international navigation and overflight. %

1.5 INTERNATIONAL WATERS

International waters include all ocean areas not subject to the territorial soverelgnty
of any nation. All waters seaward of the territorial sea are international waters in which
the high seas freedoms of navigation and overflight are preserved to the international
community. International waters include contiguous zones, exclusive economic zones, and
high seas.

1.5.1 Contiguous Zones. A contiguous zone is an area extending seaward from the
territorial sea in which the coastal or island ration may exercise the contrdl necessary to
prevent or punish infringement of its customs, fiscal, immigration, and sanitary laws and
regulations that oceur within its territory or territorial sea (but not for so-called security
purposes - see 1.5. 4) The U.S. claims a contiguous zone extending 12 nautical miles from
the base-lines used to measure the territorial sea.¥ The U.S. will respect, however,
contiguous zones extending up to 24 nautical miles in breadth provided the coastal or 1sland

2 1982 LOS Convention, art. 53, Air routes may be designated for the passage of
aircraft. The axis of the sea lanes (and iraffic separation schemes) are (o be clearly
indicated on charts to which due publicity shall be given,

©  Territorial Sea Convention, art. 24; 1982 LOS Convention, art. 33, The term
"sanitary,” a literal translation from the French "sanitaire," refers to "health and quarantine"
matters. See Lowe, The Development of the Concept of the Contiguous Zone, 1981 Br.,

Y.B. Int’l L. 109 (1982) and Oda, The Concept of the Contiguous Zone, 11 Int’l & Comp.
L.Q, 31 (1962)

AU A \ar Ve
“ Dep’t of State Public Notice 358, 37 Fed. Reg. 11,906, 15 June 1972, This is now

also the outer limit of the U.S, territorial sea for international purposes; for U.S. domestic

law purposes the U.S, territorial sea remains at 3 nautical miles. See note 30 above,
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TABLE ST1-10
‘ NATIONS CLAIMING A CONTIGUOUS ZONE
PEYOND THE TERRITORIAL SEA

CzZ TS

nm nm

Antigua and Barbuda 24 12
Bangladesh 18 12
Bulgaria 24 12
] Burma 24 12
Cambodia 24 12
Chile 24 12
Denmark 4 3
Djibouti 24 12
Dominica 24 12
Dominican Republic 24 6
Egypt 24 12
Fiji 24 12
Finland 6 4
France 24 12
Gabon 24 12
Gambia 18 12
Ghana 24 12
Haiti 24 12
Honduras 24 12
India 24 12
Madagascar 24 12
Malta 24 12
Mauritania 24 12
‘ Mexico 24 12
] Morocco 24 12
MNamibia 200 12
Norway 10 4
Pakistan 24 12
St. Kitts and Nevis 4 12
Saint Lucia 24 12
St. Vincent & The Grenadines 24 12
Saudi Arabia 18 12
Senegal 24 12
Sri Lanka 24 12
Sudan 18 12
Syria 41 35
Trinadad and Tobago 24 12
Vanuatu 24 12
Venezuela 15 12
Vietnam 24 12
Yemen (YAR) 18 12
Yemen (PDRY) 24 12

Total of Nations: 40

Source: Department of State (L/OES) files.




nation reco%nizes U.S. rights in the zone consistent with the provisions of the 1982 LOS
Convention.%

1.5.2 Exclusive Economic Zones. Exclusive economic zones (EEZs) are resource-related
zones adjacent to the coast and extending beyond the territorial sea.”™ As the name
suggests, its central purpose is economic. The U.S. recognizes the sovereign rights of a
coastal or island nation to prescribe and enforce its laws in the exclusive economic zone,
extending up to 200 nautical miles from the baselines used to measure the territorial sea,
for the purposes of exploration, exploitation, management, and conservation of the natural
resources of the waters, seabed, and subsoil of the zone, as well as for the production of
energy from the water, currents, and winds.7 The coastal or island nation may exercise
jurisdiction in the zone over the establishment and use of artificial islands, installations, and
structures having economic purposes; over marine scientific research (with reasonable

45 White House Fact Sheet, Annex AS1-5. A list of those nations claiming contiguous
zones beyond their territorial sea appears as Table ST1-10.

Contiguous zones may be proclaimed around both islands and rocks following appropriate
baseline principles. 1982 LOS Convention, art. 121(2).

Low-tide elevations and man-made objects do not have contiguous zones in their own right.
1982 LOS Convention, arts. 11 & 60(8). Man-made objects include oil drilling rigs, light
towers, and off-shore docking and oil pumping facilities.

4% 1982 LOS Convention, arts. 55 & 86; Sohn & Gustafson 122-23 (pointing out that
some nations insist that the exclusive economic zone is a special zone of the coastal nation
subject to the freedoms of navigation and overflight). Japan is of the view that "the rights
and jurisdiction of the coastal states over the 200 nautical mile exclusive economic zone
are yet to be established as principles of general international law." Japanese Embassy ltr
to U.S. Dep’t of State (OES/OLP), 15 June 1987.

The broad principles of the exclusive economic zone reflected in the LOS Convention,
articles 55-75, were established as customary international law by the broad consensus
achieved at UNCLOS {II and the practices of nations. Continental Shelf Tunisia/Libya
Judgment, [1982] 1.C.J. Rep. 18; Case Conceming Delimitation of the Maritime Boundary of
the Gulf of Maine (Canada/United States), [1984] 1.C.J. Rep. 246, 294; Sohn & Gustafson
122; 2 Restatement (Third), sec. Si4 Comment a & Reporters’ Note 1, at 56 & 62.

4T 1982 LOS Convention, arts. 56(1)(a) & 157; White House Fact Sheet, Annex AS1-3.
These "sovereign rights" are functional in character and are limited to the specified
activitics; they do not amount to "sovereignty" which a nation exercises over its land
territory, internal waters, archipelagic waters, and territorial sea (subject to the right of
innocent passage for foreign vessels). International law also grants to coastal states limited
"jurisdiction” in the exclusive economic zone for the other purposes mentioned in the text
at note 48. 2 Restatement (Third), sec. 511 Comment b at 26-27.
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limitations); and over some aspects of marine environmental protectlon (pnmanly
implementation of international vessel-source pollutlon control standards) However, in
the EEZ all nations enjoy the right to exercise the traditional high seas freedoms of
navigation and overflight, of the laying of submarine cables and pipelines, and of all other
o . . A . . ] 49
traditional high seas uses by ships and aircraft which are not resource related.”” The

48 1982 LOS Convention, art. 56(1)(b). The United States rejects Brazil’s assertion
that no nation has the right to place or to operate any type of installation or structure in
the exclusive economic zone or on the continental shelf without the consent of the coastal
nation. 17 LOS Official Records, para. 28, at 40 and U.S. statement in right of reply, 17
LOS Official Records 244, Annex AS1-2.

Marine scientific research (MSR). In Part XII of the Convention regarding protection and
preservation of the marine environment, article 236 provides that the environmental
provisions of the Convention do not apply to warships, naval auxiliaries, and other vessels
and aircraft owned or operated by a nation and used, for the time being, only on
government non-commercial service. The provisions of Part XIII regarding marine
scieatific research, a term not defined in the Convention, similarly do not apply to military
activities. Oxman, The Regime of Warships Under the United Nations Convention on the
Law of the Sea, 24 Va. J. Int’l L. 809, 844-47 (1984). See also Negroponte, Current
Developments in U.S. Oceans Policy, Dep’t St. Bull,, Sep. 1986, at 86. U.S. policy is to
encourage freedom of MSR. The United States does not claim jurisdiction over MSR in
its EEZ. See the President’s Ocean Policy Statement, 10 March 1983, and accompanying
Fact Sheet, Annexes AS1-3 & AS1-5, The United States accepts that MSR is the general
term most often used to describe those activities undertaken in the ocean and coastal
waters to expand scientific knowledge of the marine environment. MSR includes
oceanography, marine biology, fisheries research, scientific ocean drilling, géolog-
ical/geophysical scientific surveying, as well as other activities with a scientific purpose.
When activities similar to those mentioned above are conducted for commercial resource
purposes, most governments, including the United States, do not treat them as MSR,
Additionally, activities such as hydrographic surveys, the purpose of which is to obtain
information for the making of navigational charts, and the collection of information that;
whether or not classified, is to be vsed for military purposes, are not considered by the
United States to be MSR and, therefore, are subject to coastal state jurisdiction. 1989
State telegram 063112,

4 1982 LOS Convention, art. 58. The United States rejects Brazil’s assertion that
other nations "may not carry out military exercises or manoeuvres within the exclusive
economic zone, particularly when these activities involve the use of weapons or explosives,
without the prior knowledge and consent" of the coastal nation. 17 LOS Official Records,
para. 28, at 40, and U.S. statement in right of reply, 17 LOS Official Records 244, Annex
AS1-2,
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United States established a 200-nautical miles exclusive economic zone by Presidential
Proclamation on 10 March 1983.5

1.5.3 Hig.. - . The high seas include all parts of the ocean seaward of the exclusive
economic zone. When a coastal or island nation has not proclaimed an exclusive economic
zone, the high seas begin at the seaward edge of the territorial sea.

1.5.4 Security Zones. Some coastal nations have claimed the right to establish military
security zones, beyond the territorial sea, of varying breadth in which they purport to
regulate the activities of warships and military aircraft of other nations by such restrictions
as prior notification or authorization for entry, limits on the number of foreign ships or
aircraft present at any given time, prohibitions on various operational activities, or complete
exclusion.”® International law does not recognize the right of coastal nations to establish

9 presidential Proclamation No. 5030, 48 Fed. Reg. 10,601, 16 U.S.C.A. sec. 1453n, 10
March 1983, Annex AS1-6. See Figure SF1-10. The U.S. thereby acquired the world’s
largest EEZ (2,831,400 square nautical miles). Aléxander, Navigational Restrictions 88
(Table 5). Although the nations with the next 9 largest actual or potential EEZs are all
developed nations, the EEZ was proposed by the developing nations. As of 17 May 1989,
79 coastal or island nations have claimed an EEZ., See Table ST1-5. A useful compiia-
tion of national legislation on the EEZ appears in UN Office of the Special Representative
of the Secretary-General for the Law of the Sea, The Law of the Sea: National Legislation
on the Exclusive Economic Zone, the Economic Zone and the Exclusive Fishery Zone (UN
Sales No. E.85.V.10, 1986). Other national EEZ legislation appears in later editions of the
LOS Bulletin.

Fishery and other resource-related zones adjacent to the coast and extending to a distance
of 200 nautical miles from the baseline from which the territorial sea is measured are
accepted in customary international law. The U.S. claims and recognizes broad and
exclusive fisheries jurisdiction to a limit of 200 nautical miles (with the exception of "highly
migratory species” such as tuna). 16 U.S.C. sec, 1811-6l.

Islands capable of supporting human habitation or economic life may have an exclusive
economic zone. 1982 LOS Convention, art. 121. Such an island located more than 400
nautical miles from the nearest land can generate an EEZ of about 125,000 square nautical
miles. Rocks, low-tide elevations and man-made objects, such as artificial islands and
off-shore installations, are not independently entitled to their own EEZs. 1982 LOS
Convention, arts. 60(8) & 121(3).

51 1982 LOS Convention, art. 86. Navigation in the high seas is discussed in
paragraph 2.4.3 below,

52 Eighteen-nations claim security zones seaward of their territorial seas. Most such
claims are designed to control matters of security within a contiguous zone geographically
no broader than that permitted under the 1982 LOS Convention. However, security has

(continued...)
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FIGURE SF1l-10

The 200 Nautcal Mile
Exclusive Economic Zone
ol the United States
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The U.S. Exclusive Economic Zone as Specificd by Presi-

dential Proclamation, March'10, 1983.

Source: U.S. Department of State




zones in peacetime that would restrict the exercise of non-resource-related high seas
freedoms beyond the territorial sea. Accordingly, the U.S. does not recognize the
peacetime validity of any claimed security or military zone seaward of the territorial sea
which purports to restrict or regulate the high seas freedoms of navigation and overflight. 3
(See paragraph 2.3.2.3 for a discussion of temporary suspension of innocent passage in
territorial seas.)

1.6 CONTINENTAL SHELVES

The juridical continental shelf of a coastal or island nation consists of the seabed and
subsoil of the submarine areas that extend beyond its territorial sea to the outer edge of
the continental margin, or to a distance of 200 nautical miles from the baseline used to
measure the territorial sea where the continental margin does not extend to that distance.
The continental shelf may not extend beyond 350 nautical miles from the baseline of the
territorial sea or 100 nautical miles from the 2,500 meter isobath, whichever is greater.’

52(...continued)

never been an interest recognized in the Conventions as cubject to enforcement in the
contiguous zone. Nations claiming a security zone and the seaward extent of their claims
are: Bangladesh (18 nautical miles), Burma (24 nautical miles), Cambodia (24 nautical
miles), Egypt (18 nautical miies), Haiti (24 nautical miles), India (24 nautical miles),
Pakistan (24 nautical miles), Sa» ° Arabia (18 nautical miles), Sri Lanka (24 nautical
miles), Sudan (18 nautical mi’ ,, Venezuela (15 nautical miles), Vietnam (24 nautical
miles), and both Yemens (PDRY (24 nautical miles)) and YAR (18 nautical miles)).

Nicaragua claims a 25 nautical mile security zone coincident with her claimed 25 nautical
mile contiguous zone.

North Korea, on the other hand, has claimed no contiguous zone, but claims a security
zone extending 50 nautical miles beyond its claimed territorial sea off its east coast and
a security zone to the limits of its EEZ off its west coast. Park, The 50-Mile Military
Boundary Zone of North Korea, 72 Am. J. Int’l L. 866 (1978); Park, East Asia and the Law
of the Sea 163-76 (1983); N.Y. Times, 2 Aug, 1977, at 2; MCRM 2-249.

Greece purports to restrict the overflight of aircraft out to 10 nautical miles while claiming
only a 6 nautical mile territorial sea; it, too, claims no contiguous zone. Brazil claims a
security zone out to 200 nautical miles as part of its 200 nautical mile territorial sea claim;
Indonesia likewise, but to an area 100 nautical miles seaward of its territorial sea, MCRM
passim; Notice to Mariners 39/86, pages 111-2.31 to 111-2.34.

2 NY. Times, 3 Aug. 1977, at 3 (State Dep’t statement regarding the North Korean
zone).

5 See Figure SF1-11. The geologic definition of a continental shelf differs from this
juridical definition. Geologically, the continental shelf is the gently-sloping platform
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FIGURE SFl-11
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Although the coastal or island nation exercises sovereign rights over the continental shelf
for purposes of exploring and exploiting its natural resources, the legal status of the
superjacent water is not affected. Moreover, all nations have the right to lay submarine
cables and pipelines on the continental shelf.>®

5"(...continued)

extending seaward from the land to a point where the downward inclination increases
markedly as one proceeds down the continental slope. The depth at which the break in
angle of inclination occurs varies widely from place to place. At the foot of the slope
begins the continental rise, a second gently-sloping plain which gradually merges with the
floor of the deep seabed. The shelf, slope, and rise, taken together, are geologically known
as the continental margin. Alexander, Navigational Restrictions 22-23. The outer edge of
any juridical (as opposed to geophysical) continental margin extending beyond 200 nautical
miles from the baseline is to be determined in accordance with either the depth of sediment
test (set forth in article 76(4)(a)(i) of the 1982 LOS Convention and illustrated in Figure
SF1-11), or along a line connecting points 60 nautical miles from the foot of the continental
slope (article 76(4)(a)(ii), illustrated in Figure SF1-12), or the 2500 meter isobath plus 100
nautical miles (article 76(5)). The broad principles of the continental shelf regime reflected
in the 1982 LOS Convention, articles 76-81, were established as customary international
law by the broad consensus achieved at UNCLOS III and the practices of nations. Case
Concerning Delimitation of the Maritime Boundary of the Gulf of Maine (Canada/United
States), [1984] L.C.J. Rep. 246, 294; 2 Restatement (Third), sec. 515 Comment a &
Reporters’ Note 1, at 66-69; Sohn & Gustafson 158.

The United States made the first claim to the resources of the continental shelf in the
Truman Presidential Proclamation No, 2667, 28 Sep. 1945, 3 C.F.R. 67 (1943-48 Comp.),
13 Dep’t St. Bull. 484-85.

A recent compilation of national legislation on the continental shelf appears in UN Office
for Ocean Affairs and the Law of the Sea, The Law of the Sea: National Legislation on the
Continental Shelf (UN Sales No. E.89.V.5, 1989).

55 Continental Shelf Convention, arts. 1-3 & §; 1982 LOS Convention, arts. 60(7),
76-78 & 80-81. See paragraph 2.4.3 note 54 below for further information regarding cables
and pipelines.

It should be noted that the coastal or island nation does not have sovereign rights per se
to that part of its continental shelf extending beyond the territorial sea, only to the
exploration and exploitation of its natural resources, U.S. statement in right of reply, 8
March 1983, 17 LOS Official Records 244, Annex AS1-2. Consequently, SOSUS arrays can
be lawfully laid on other nations’ continental shelves beyond the territorial sea.

Under the 1982 LOS Convention, the "Area" (i.e,, the seabed beyond the juridical
continental shelf) and its resources are the "common heritage of mankind." No nation may
claim or exercise sovereignty over any part of the deep seabed. 1982 LOS Convention, arts.
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1.7 SAFETY ZONES

Coastal and island nations may establish safety zones to protect artificial islands,
installations, and structures located in their internal waters, archipelagic waters, territorial
seas and exclusive economic zones, and on their continental shelves. In the case of
artificial islands, installations, and structures located in the exclusive economic zones or on
the continental shelf beyond the territorial sea, safety zones may not extend beyond 500
meters from the outer edges of the facility in question, except as authorized by generally
accepted international standards.>6

1.8 AIRSPACE

Under international law, airspace is classified as either national airspace (that over the
land, internal waters, archipelagic waters, and territorial seas of a nation) or international
airspace (that over contiguous zones, exclusive economic zones, the high seas, and territory

55(...contir1ued)
136 & 137. The Convention further provides for the sharing with undeveloped nations of
financial and other economic benefits derived from deep seabed mining.

The U.S. position is that:

[T]he Convention’s deep seabed mining provisions are contrary to the interests
and principles of industrialized nations and would not help attain the aspira-
tions of developing countries.

.+ . [T}he United States will continue to work with other couniries to develop
a regime, free of unnecessary political and economic restraints for mining deep
seabed minerals beyond national jurisdiction. Deep seabed mining remains a
lawful exercise of the freedom of the high seas open to all nations. The United
States will continue to. allow its firms to explore for and, when the market
permits, exploit these resources,

Statement by the President, 10 March 1983, Annex AS1-3. See also the United States’ 8
March 1983 statement in right of reply, 17 LOS Official Records 243, Annex AS1-2.

56 Continental Shelf Convention, art. 5; 1982 LOS Convention, art. 60. Safety zones

may not cause any interference with the use of recognized sea lanes essential to internation-
al navigation,
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not subject to the sovereignty of any nation).5’ Subject to a right of overflight of
international straits (sec paragraph 2.5.1.1) and archipelagic sea lanes (see paragraph
2.5.1.2), each nation has complete and exclusive sovereignty over its national airspace.
Except as they may have otherwise consented through treaties or other international
agreemen